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Common Law
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Common law is law that is derived from judicial @c;suogs instead of fr
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. American courts originally fashioned common law-Eies fids
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gomn;on‘mlaw until the American legal system was suf*ﬂﬁent}ly r?§t re to create cognmon law rules either from dlér:actprecedent or by anatogy to comparable areas
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of decided law. In the 2019 Supreme Court case of Garible v. United States, Justice Thomas ngés’u,é‘d a concurring opinion discussing common law and, in
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particular, the role of stane‘decnses in a common faw sy‘s{fem. Thotugh most common law is found at t%we state level, there is a I!rﬁitggs @ng of federal cormmon
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!éw-;that i§, rules cré*'a;gd aai}:i?ap;bkhé% b\}/ feqéral g;’ourts,,pbsté“r)ﬂt any»qontrolhﬁgw fe&ergj‘%téi%t&e,ﬂln the 2020 Supr@me Court opinion Rodriguez V. FDI&,j )
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unanimous C%urt qg"o'tggq an earhe; i_\%gcssnon to ‘e%piam g:hat fegeral —égmmcn Iawma&mg must be necessary to protect uniquely federal interests™ in sﬁikxmeWn
a federal common law rule addréssing the distribution of corporate fax refuhds.
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rules from the courts of their state, either to give the rule the permanence afforded by a

stafﬁte?té odify it son'ﬁ”e!?ow gyﬁﬁithmg or ré%f’riéft:i‘ng’)tfﬁe scope of the common law rule, for exampg) & & ré’pf Ef}e tj&out‘"ﬁome entirely with
3eg|%latiéﬁ An example that gained national attention was the 2018 California Supreme gﬁ’grtwg_éc?é’ion i 3ynamex Operstiohs Wésﬁm
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- criminal p_“fbcaaure
- statutory interpretation
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\ th test for Qgte“fm‘ﬁﬁﬁg wh”é%her California workers Wérejg,depgndgnt corztrféfEtorjfs or en%plé‘yées for purposes of C%ljf“;)jtjnig labor la.
ThgﬁCa!i%miﬁa Legislature responded by creating & new section of the ll;é;éqrﬁ:b*de, 2750.3, which codified Shd expz

effect on January 1, %020. (Note that, like many statutes respond
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iig to a common law rule, California Labor Code Section 2750.3 specifically mentions
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By, WUDGE O :Syntax-word-key-meaning:
4LPOSTP\\, 1 = Adverb 8 = Past-time
2 = \Verb g = Future-time
3 = Adjective 0 = Conjunction
4 = Pronoun — NC = No-contract
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Medieval English common law
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In 1154, Henry II became the first Plantagenet king. Amo ™
mvanyggc}zievgments, Henry institutiorbalized common law . ¢ 6. 5.CP-S-G-Flags
creating a uni éﬁc‘i\j system_ of 1a\y% "cgnimpn" ﬂ')qthe ggu'ﬁtr{y’
throétgh i_rg%o'r’z orating and elevétl(hg local custom 1o q’gle
nati'g%al, end%& 1052% cos@rgl ,aﬁg geculggrities, e}imi"nsatlng
arbitrary re dges and feinstatlng a_ jury system—citizens
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é zin oath tio m;@shgategel able criminal accusations u?}‘d
civil claims. The jury,_rea%hed its verdict thrcfugh eyalud ng
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common local knowledge, i\g necessarily through ,the
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prﬁ%erftatlonﬁ of evidence, a di mgzusﬁi\ﬁg factor from to ay's
civil afid criminal court systems. N
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At the time, royal _government centered on the Curia -Regis
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ing's cour ), Qg body of aristocrats nd pr ates who_,a%smtei
in ’ch‘ez admigistragion of the realm and the ancestor of
Parliament, the Star C a%iber, ‘éﬁ@d rivy Council. HLErlM;I
deveiope% the practice o se%dﬁlg judges (11 mb‘”i:f“gafbgnd
30 10. w'ovi% the 11808) frpm his.Curia Regis to hea thq various
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disputes throughout the counry, and return to the (‘:ourt
theré%fter.{sﬂ THe king's itinetant jus{i%é%s would generally
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receive a writ or commission under the great seqli+ ! They, e 2 g | 5 IS
would then resolve disputes on an ad hog:%aasis g_ccordfﬁg to what they mterpreteg the customs to
be. The king's judges waauld then return to Loncj%n an% often disc%ss tiaeg cases an(li th% decisions
they made with the p}l er judgés. Thelsg decisions would;i)ge recordéd and ﬁlgd. In_time, & x%ﬂef
kigoxﬂ*n as s argvgéE?Eis éﬁsp comm?nly known as precedent) &e\f%lo ed whélfeby b juadge would be
‘(x)v(gund 'to_follow t%xe %ecigi n 23? aniea;rlier j& ge; ﬁfe ;\e}wﬁs reqiired § adbp% the eatlier jtﬁigg’s
i_r_;tgrpretz%tio% gf the law Qan(_;% apply the same p_r_inciplés p_ypénul ; »t&% "b%’ that eatlier juéig_e,; "c‘ﬁi > tWo
cas,é%‘gxé'& sirtilar fagts to one_arother. Onte judges began to fegard each other's decisions o,
iR Boccsttt, 1 preRdgian sk 4 ks 8 16 vai54hg ih dach lochlity
inding precedent, the pre-Norman system of locél customs ahd law varying in each locality wds
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ggplaceﬁ by a system that was (at least in theory, though not always in practice) common
through%ut tHe whole cotintry, hefice the name "commbn Taw".
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The king's object was to preserve public order, but providing law and order was also extrem?iy
e

Palace of Westminster, London,
early 19th century.
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p_r_gﬁltﬁxble%as s on forest use€ as well as fines and forfeitufes can gene;fate greatvtgreasuré fort

govern?n?gnt.[%][aﬂ Eyrés (a Norman French word for judicial girCLlit‘;‘§orig§nating from Latin_iter)
e mbee fhln it colits: ey wiild guoBvise 1l govelh Norkne, Evc

are more_than just courts; they \:;{Fougi %11 ervise local gove ment, raise revenue, inves gate
cri%geg, ea%d enforce fegada}lrights of éhe ‘mg,{??’} Thﬁei‘re‘ Wei;zé cgirlﬁla%nts %Bat the Eﬁ%’g ot 1198
ggdgmﬁ'g tHe kingdom to povertyl89] and Cornishmen fle %’g to escape the eyre of 1233.[90]
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Heg,ry II's creationbgf a powerful and un?ﬁed court system, wlﬁ;ch cqrbe% son;;gvhat the pow% ot

candnical (f:“HL\ifEHJ coll S, bréllﬁ}!; hifn (‘é{“ﬁa“ﬁzgﬁ‘ 15%3) ir}}(o conflict V\éﬁ}g the chﬁg{:}h, mg%t famo ésl){
' rck &&/ '%Liryg },‘h*einugrde oLfg the Archhishop fé*‘? rﬁ%to,a
V\%YE of pg)pula_g out:;age against th éd t
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with Thothas Becket, the Ar hbisﬁbp,!f angteL t
; % iﬁimg. Hefiry was forced to g@pealﬁvt}{e é’lisﬁéfe(a laws and {o'
abandon his effofts t6 hold chutch metbers accountable for sectilar crities (see also Condtitutions
VS GfClarendoh).
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The g,n%;hsh %Cg%u of Coﬁm%n Plg%s \iﬁs est@bllghsh aft%r Magna CL,}' a to try 1ax?fé§’11tsgbitrw2~'e€n
comimmeoners irhw ich the monarch h E no&int"éi‘zesg s »dgeﬁs dati open court in the G%léat Hall o
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the king's Palace of Westminster, permaﬁenﬂy except ih the vacations between the four tefms
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Common law - Wikipedia :EVIDENCE: https://en.wikipedia.org/wiki/Common_law
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Judge-made common law operated as the primary source of law for several hundred years, before
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Parliament acqui eéd legi C1’&5}’[1\43 powers to create statutory law. It is impOrtant to qndeﬂrstar%d that
common law 1§ the older an more traditional source of law, aid legislative power is simply a laver
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applied on top of the older corg?mc%n law foundation. Since thj@ 12th century, courts have ha
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parg}lel and co-equal %uth%rlty to m:ake 1§w§91]- ﬁglslatmg frotn the beﬁ 15,;{1 traditional and
esse%;’ltial fungtiggl of cotirts, wl%l%h; was %%rrigd over Zinto the U.S. system as an esséntial gom'ﬁonent
i o R Y. 4. . % -2 LT . .
of the Jua? icial powef‘ﬁ specified by iAmcf’e IH_(‘)f the U.S. Cons%mltion.ﬁ[%} Justice Oliver ngdell
Holnes Jr. su{nmaliiz *d centﬁ’iieglof his’cbry,fﬁ 1917, "jidges do ang n"lu?t 1e§iilat v[92] ';;hé?e ajige
le%iti‘}ﬁ’a e debates on how the powers of courts and legislatures shotld be balanced. However, the
view, h VS

w,th%at"'{’."coﬁrts?:la‘fzk\zla\m'-ﬁ’iakingvBpoﬁf«ferfiisf:h‘isto#f‘icaﬂx .inaé&lratevi’a%dvgconstitutionally
Unsupportable. - . -7
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In }}%ngland, judges have devised a number of rules as to how to deal with precedent decisions. The
early develoj fent of cgsefla\wf_iﬁ the thirteenth centléfyy has b?%rgsnj tréi'c%d to Era%ton‘s On the Litos

and Customs of England and ]?e(fquL the yegrly compi}éfions of cotirt cases known as Year Bobks, of

which the first e}ftggt wsa;s publiéhgd if 1268, the safe yéﬁrpthgat ?ré%ton gfe%.[%] The Year Bdoks
are kg@wﬁ ds the law repg"rts of medigval %Englé?hda and are 4 prir%cipal soutce for knowledgelof the
develo%i?l% Iegal goct%ines, conc%pts, “ad%id methdds in the period frém thé 13th to' the 16th
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centuries, when the common law developed into gécogm%aﬁie fort.[941l95]

: Table: WORD-SYNTAX-LEGEND; V" CO%eC
Influence of Roman law ~1=ADVERB ~8=PAST-TIME THE JUDGE: Hieu-Vi

The term "common law" is often us R aTeTy ; RQEaahagd the
fundamental processes and forms of rgasqiMAg-IIn he- Lo, atasgite-different. Nonetheless, there
has been considerable cross-fertilizatjenafnd eass hile thesviatraghiions and sets of foundational
principles remain distinct.

By the time of the rediscovery of the Roman law in Europe in the 12th and 13th centuries, the
common law had already developed far enough to prevent a Roman law reception as it occurred on
the continent.[96] However, the first common law scholars, most notably Glanvill and Bracton, as
well as the early royal common law judges, had been well accustomed with Roman law. Often, they
were clerics trained in the Roman canon law.[97] One of the first and throughout its history one of
the most significant treatises of the common law, Bracton's De Legibus et Consuetudinibus
Angliae (On the Laws and Customs of England), was heavily influenced by the division of the law
in Justinian's Institutes.[98] The impact of Roman law had decreased sharply after the age ot
Bracton, but the Roman divisions of actions into in rem (typically, actions against a thing or

- property for the purpose of gaining title to that property; must be filed in a court where the
property is located) and in personam (typically, actions directed against a person; these can affect
a person's rights and, since a person often owns things, his property too) used by Bracton had a
lasting effect and laid the groundwork for a return of Roman law structural concepts in the 18th
and 19th centuries. Signs of this can be found in Blackstone's Commentaries on the Laws of
England,199] and Roman law ideas regained importance with the revival of academic law schools in
the 19th century.[wo] As a result, today, the main systematic divisions of the law into property,
contract, and tort (and to some extent unjust enrichment) can be found in#ie el Py as well as in
the common law.[101]

Coke and Blackstone

Justice Edward Coke, in his treatise, Institutes of the Lawes of England in the 17th century.
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